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THIS DOCUMENT MAY INCLUDE CONFIDENTIAL INFORMATION SUBJECT
TO THE ATTORNEY-CLIENT AND DELIBERATIVE PROCESS PRIVILEGES, AND
MAY ALSO HAVE BEEN PREPARED IN ANTICIPATION OF LITIGATION. THIS
DOCUMENT SHOULD NQT BE DISCLOSED TO ANYONE OUTSIDE THE INTERNAL
REVENUE SERVICE, INCLUDING THE TAXPAYER INVOLVED, AND ITS USE
WITHIN THE INTERNAL REVENUE SERVICE SHOULD BE LIMITED TO THOSE
WITH A NEED TO REVIEW THE DOCUMENT IN RELATION TO THE SUBJECT
MATTER OF THE CASE DISCUSSED HEREIN. THIS DOCUMENT IS ALSO TaX
INFORMATION OF THE INSTANT TAXPAYER WHICH IS SUBJECT TO I.R.C. §
6103.

Wle have been asked for assistance to determine whether the
Service can offset reductions in interest in the taxable vyear
ended December 31, [l 202inst interest assessed on a deficiency
for the taxable year ended December 31, - The advice
rendered in this memcrandum is conditioned on the accuracy of the
facts provided to us.

Facts:

for a refund of a portion of the interest assessed on its

deficiencies for taxable years -, Bl - -pursuant to
May Department Stores Co. v. United States, 3¢ Fed. Cl. 680
(19%6; and Sequa Corporation v. United States, 97-1 USTC 9 50,317
(S.D.N.Y. 1986). On July 29, 1999, District Counsel issued final
advice to the Examination Division advising that the taxpayer is
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entit.led to a refund of interest based cn its credit elect claim.
As a4 result, the taxpayer has been determined to have overpaid
-5 of its liabilities for taxabkle year as of h
. However, the Service has not processed this overpayment or
credited the taxpaver's - tax kbalance as of the drafting of
this memorandum.

The taxpayer also requested that the Servic hid its [N
overpayment against itsllll deficiency as of ﬂ,
instead of refunding the |l cverpayment. The taxpayer paid its

liability for the taxable year on December 31,
Therefore, the potential period of offsetting interest begins on

B : ¢ ¢nds on December 31,

Issue:

Whether the taxpayer is entitled to offset its
overpayment against liabilities that accrued on its
deficiency from_ through December 31,

tax

Analysis:

Under I.R.C. & €402, the Service "may credit the amount of
such overpayment, including any interest zllowed thereon, against
any l-rability in resgect of an internal revenue tax on the part
of rhe person who made the overpayment." Treas. Reg. § 301.6402-
1, which further elaborates this Code section, states that "[t]he
Commissioner ... may credit any overpayment of tax, including
inzerest thereon, against any outstanding liability for any tax
{or for any interest ...)owed by the person making the
overpayment...." (Emphasis added.) '

In Northern States Power Co. v, Commissioner, 73 F.3d 764
(8" Cir. Minn. 1996), Northern States Power Co. ("NSP")
attempted to offset its 1981 and 1982 overpayments against its
1930, 1983 and 1984 underpayments to avoid the gap in interest
rates. The Court followed Treas. Reg. § 301.6402-1 by opining
that the NSP's interest on its tax liabilities must be
outstaending when the credit is made in order to be offset by
overpayment interest. Despite arguments to the contrary, the
Court decided to adopt the plain meaning of the statute. The
Court reasoned that "only an outstanding liability can be
'satisfied' by a credit." Accordingly, since NSP paid its
deficiencies in 1990 and the overpayment credit was made in 1994
there was no outstanding liability at the time of the credit and
the taxpayer was not entitled to an cffset.

Similarly, when the Service processes the overpayment for
B - toxpayer's Il tax lisbility will not be outstanding.
The taxpayer satisfied its |JJJJif 1izbility on December 31,
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Therefore, the taxpayer's -overpayment may not offset its
tax and interest liability since the liability is not
cutstending at the time of the credit.

Conclusion:

Based on the foregoing, we recommend that you disallow the
offsetting of the taxpayer's [l overpayment against its |
liabi.ity, which was satisfied on “

1f you have any guestions regarding this matter, please

contact Lawrence Davidow cr Oleida Mendiburt of our office at
(212) 264-5473, extension 241 or extension 233, respectively.

LINDA R. DETTERY
District Counsel

By:

PETER J. LaBELLE
Assistant District Counsel

Noted:
Linda R. Dettery
District Counsel

G
¢

Paulette Segal
Essistant Regicnal Ccounsel (LC) (via e-mail}

Mary Helen Weber
Assistant Regicnal Counsel (LC) (via e-mail)

Michael P. Corrado
Assistant Regicnal Counsel (TL) (via e-mail)

Theodore R. Leighton
Assistant District Counsel {via e-mail)
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